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• McDonald Hopkins is a full-service law firm with 5 offices

nationwide.
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▪ Government Regulation Compliance

• COVID Task Force Team - SBA and other Small Business Loan Guidance
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FEDERAL GOVERNMENT WORK 



FEDERAL POLICY: SMALL BUSINESS GOALS

It is the policy of the United States, that each 
agency shall have an annual goal that represents, 
for that agency, the maximum practicable 
opportunities for SDVOSB, Women-Owned, 
HUBZone, socially and economically 
disadvantaged individuals, and small business 
concerns… to participate in the performance of 
contracts let by that agency.



FEDERAL POLICY: SMALL BUSINESS GOALS

ACCOMPLISHED IN TWO WAYS:

1. Direct Prime Contract Awards To Small Business; 

And  

2. Subcontracting Plan Mandates 

3.  Does a small business have to have a 
subcontracting plan?  



GOING AFTER SMALL BUSINESS SET-
ASIDES

• Sole Source

• Restrictive competition for small business
• Only designated set-aside small business type may 

compete

• Examples …



SET-ASIDE TYPES AND PREFERENCES 

Sole Source

• 8(a)

• HUBZone

• SDVOSB

• Small Business

• WOSB/EDWOSB 

Set-Aside

• WOSB

• EDWOSB

• 8(a)

• HUBZone

• SDVOSB

• Small Business

Bid & Price 
Evaluations 
Preferences

Veteran’s First 
Program,  

HUBZone - 10% 
price evaluation 
preference

Indian Incentive 
Program

Buy Indian Act 
Preference



PROTOCAL FOR AGENCY TO 

SET-ASIDE TO SMALL BUSINESS 



SUBPART 19.5—SET-ASIDES FOR SMALL BUSINESS 

• 19.501 General.

• c) The contracting officer shall review acquisitions to 
determine if they can be set aside for small business, giving 
consideration to the recommendations of agency personnel 
having cognizance of the agency’s small business programs. 

• The contracting officer shall perform market research and 
document why a small business set-aside is inappropriate 
when an acquisition is not set aside for small business, 
unless an award is anticipated to a small business under the 
8(a), HUBZone, SDVOSB, or WOSB Programs.

• HOW DOES THE CO PERFORM MARKET RESEARCH? 
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MARKET RESEARCH TOOLS 

Source 
Sought 

CAPABILITIES PRSENTATIONS 



“RULE OF TWO”

• FAR 19.502-2, Total Small Business Set-Asides mandates Rule of 2

• The procurement: “shall be set aside for small business unless the 
contracting officer determines there is not a reasonable expectation 
of obtaining offers from two or more responsible  small business 
concerns that are competitive in terms of market prices, quality, and 
delivery.” 

• This mandate called the “rule of two,” applies  to all purchases that 
exceed the micro-purchase threshold. 
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GOING AFTER THE SMALL BUSINESS CONTRACT:
CONSIDERATIONS 

• NAICS Code Assigned to Procurement?

• Experience/Expertise? 

• Small business?

• Capabilities?

• Capacity? 

• Subcontract need?

• Past Performance?

• Proposal Criteria?

• Need Bonding?

• If not, teaming consideration…



WHY TEAMING DESIRABLE 

• Teaming is encouraged by the Federal Government

• Adds capacity, capability and needed expertise 

• FAR 9.602 General. 

(a) Contractor team arrangements may be desirable 
from both a Government and industry standpoint in 
order to enable the companies involved to—

(1) Complement each other’s unique capabilities; and 

(2) Offer the Government the best combination of 
performance, cost, and delivery for the system or 
product being acquired. 



DEFINITION OF TEAMING

• FAR 9.601 Definition.

• Contractor team arrangement, as used in this subpart, 
means an arrangement in which -

• (1) Two or more companies form a partnership or joint 
venture to act as a potential prime contractor; or 

• (2) A potential prime contractor agrees with one or more 
other companies to have them act as its subcontractors 
under a specified Government contract or acquisition 
program. 



TEAMING – SUBCONTRACT-PRIME

US GOVERNMENT

PRIME CONTRACTOR

SUBCONTRACTOR(S)



JOINT VENTURE FORMAL STRUCTURE - EXAMPLE

ABC-XYZ JV LLC
Your company and JV 

partner

ABC, Inc.  XYZ, LLC 

Government



DISCUSSION 

KEY  DIFFERENCES BETWEEN 

JV AND TEAMING AGREEMENTS



VERY IMPORTANT PRIME SUBCONTACT TEAMING 
CONSIDERATIONS

•Know your Teaming Partner!

•Understand Affiliation Issues 

•Address Limitations on Subcontracting

• Items to address in Teaming Agreements



LIMITATIONS ON SUBCONTRACTING  (LOS)

• What is LOS and why compliance is crucial?

• FAR 52.219 on small business set-asides, restricts 
the small business from subcontracting portions of 
depending on type of  project 

• Limitations on subcontracting contained in the FAR and SBA 
regulations….



PRIOR RULE NOW SHIFTS TO TOTAL CONTRACT VALUE

• § 125.6 What are the prime contractor’s limitations on 
subcontracting?

• (a) General. In order to be awarded a small business set-aside 
contract, an 8(a) contract, an SDVOSB contract, a HUBZone 
contract, a WOSB or EDWOSB contract with a value greater than 
$150,000, a small business concern must agree that:….

(1) In the case of a contract for services no more than 50% of 
the amount paid by the government to the prime may be paid to 
firms, at any tier, that are not similarly situated.

2) In the case of a contract for supplies or products (other than 
from a nonmanufacturer), no more than 50% of the amount 
paid by the government to the prime may be paid to firms, at 
any tier, that are not similarly situated

• Cost of Materials excluded



LOS FOR GENERAL AND SPECIALY TRADE 
CONSTRUCTION

• § 125.6(a)(4)-(5) 

• General Construction Contracts
• In the case of a contract for general construction, no more 

than 85% of the amount paid by the government to the 
prime may be paid to firms, at any tier, that are not 
similarly situated.

• Special Trade Construction Contracts
• In the case of a contract for special trade contractors, no 

more than 75% of the amount paid by the government to 
the prime may be paid to firms, at any tier, that are not 
similarly situated

• Cost of materials are excluded and not considered 
to be subcontracted.   



HELP TO MEET SUBCONTRACTING 
LIMITATIONS –

“SIMILARLY SITUATED ENTITIES”
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LIMITATIONS ON SUBCONTRACTING - “SIMILARLY 
SITUATED ENTITIES”  - SSE

•SBA Regulation 13 CFR § 125.6 on calculation 
under LOS

•SB Prime can subcontract to a “similarly 
situated entity” to meet required  % of work  

•SSE must:

• share same small business program status; 
AND 

•must also be small for the NAICS code  

assigned to the procurement. 



LOS – EXAMPLES

• Similarly situated entity examples

• HUBZone Prime – HUBZone subcontractor  

• SDVOSB Prime – SDVOSB subcontractor 

• 8(a) Prime - 8(a) subcontractor

• WOSB prime – WOSB subcontractor

• Small Business Prime – Small business subcontractor 

• 1st tier subcontractors vs. 2nd tier 

• What about 1099 ? 



SO YOU ARE READY TO TEAM?

• You identified your teaming partner  (TP)

• Due Diligence – confirm status of SB size of  TP

• If TP is large business, discussion on:

• LOS   

• Ostensible Subcontractor Rule   

• MP program

• Discussion on future solicitation targets

• Signed Teaming Agreement in place, IF NOT

• Signed Non Disclosure Agreement in place? 



NON-DISCLOSURE AGREEMENTS (NDA) 

DISCUSSION ON NDA  & CONFIDENTIALITY 
AGREEMENTS

•Competitors 

•Trade Secret discussion

•Caution -Using templates off the internet 



TEAMING AGREEMENTS



TEAMING AGREEMENTS

DISCUSSION

•Does agreement need to be in writing?

•Does it have to be reviewed or approved by the 
SBA?

•When does SBA review, if at all? 



WHAT INFO SHOULD BE CONTAINED IN MY TEAMING 
AGREEMENT?



DISSCUSSION ON OTHER TERMS TO CONSIDER



THE BAD THAT CAN TURN UGLY 
PRIME – SUBCONTRACTOR EXAMPLES 



COURT CASES HOLDING TEAMING AGREEMENT 
UNENFORCEABLE

• Careful: Many court cases on teaming agreements

• Disputes include:
• Prime wins contract and does not use sub

• Workshare disputes

• False information provided by teaming partner

• Breach of Non-Disclosure clauses

• Exclusivity 

• Pricing 

• Some courts held teaming agreement unenforceable:
• Agreements to Agree on Subcontract work in the future



COURT CASE EXAMPLE – UNEFORCEABLE TEAMING 
AGREEMENT 

COURT CASES DISCUSSION 

AND 

RECOMMENDATIONS 



CHECK YOUR OWN PROPOSAL FACTS AND FACT 
CHECK TEAMING PARTNER MATERIALS

FACT CHECK – NO MISREPRESENTATIONS

• Resumes of Key Personnel 
• Several Protests have succeeded on personnel issues… 

• Past Performance 

• Internal compliance in place

• Reps and Certs  

• Other issues  



JOINT VENTURES



WHY WOULD TWO OR MORE SMALL BUSINESSES JOINT 
VENTURE ON A SB SET-ASIDE? 

• Capacity

• Labor shortage is a big issue now 

• Capability

• expertise

• past performance

• Geography

• Shared liabilities  

• Licenses

• Security Clearances 

• Strong Resumes

• Bonding

• Start up costs



LESSONS LEARNED
SIZE PROTEST

•Protestor is challenging your SB size due to the 
size of your Joint Venture partner

•Your partner didn’t understand size rules, but 
told you it was a small business

•CO, another bidder or SBA can initiate size 
protest 

•Ask prospective JV partner the hard questions! 



DUE DILIGENCE DISCUSSION ON QUESTIONS TO ASK 
PROPSECTIVE JV PARTNERS
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EXAMPLES OF JUST A FEW OF 
THE MAJOR SBA CHANGES: 
TEAMING &  JOINT VENTURE 
RULES

Effective November 16 2020



JOINT VENTURE: AFFILIATION
3-2 RULE ELIMINATED 

➢ The New Rule eliminates the 3 contract awards over a 
2 year period, instead:  

➢ A small business JV can be awarded unlimited 
contracts within the 2 year period

➢ When does time clock start? 

➢ What happens after the 2 year period?



NEW SBA RULES ON JV PROFIT SPLIT    

• For all small business Joint Ventures, profit is distributed 
commensurate with work performed.  

• New add 13 CFR § 125.8(b)(2)(iv) (SB JV) 

• Profits distributed commensurate with the work 
performed OR 

• If the parties agree the small business can receive 
profits from the joint venture that exceed the 
percentage commensurate with the work performed 
by them.

• Same Changes for 8(a), SDVOSB, WOSB, HUBZone



SBA JV APPROVAL 

• Prior Rule:  8(a) JVs must be approved by the 
SBA 

• New Rule 

• SBA approval of competitive 8(a) set-aside 
contracts no longer required.  

• Still required for SBA 8(a) sole source awards

• Issue:   How will these “unchecked” JVs be 
checked?



JOINT VENTURE JOINT VENTURE CONTROL 
HUGE CHANGE 

• Prior Rule
• Small 51% JV partner must manage the JV

• New Rule: 124.513 (c )

• The managing venturer is responsible for controlling the 
day-to-day management and administration of the 
contractual performance of the joint venture, but other 
partners to the joint venture may participate in all 
corporate governance activities and decisions of the joint 
venture as is commercially customary.

• Game changer  

• Can of worms opened up - super-majority voting issues



JOINT VENTURE  VENTURE PROJECT 
MANAGEMENT  

• Prior Rule
• Small 51% JV partner must employ the Project Manager 

for each contract.

• New Rule: for all set-asides 

• Example 124.513 (c) The JVA must

• Designate the 8(a) Participant as the managing venturer 
of the joint venture, and designate a named employee of 
the 8(a) managing venturer as the manager with ultimate 
responsibility for performance of the contract (the 
‘‘Responsible Manager’’).  

• Project Manager – “Responsible Manager” Designation

• Ultimate responsibility for performance of the contract



JOINT VENTURE AGREEMENT DRAFTING:

KEY ISSUES TO ADDRESS



COMMON PROBLEMS IN JOINT VENTURE 
AGREEMENTS

• Using other companies forms found on internet

• Using templates without modifying them to address 
specific projects

• Older JV agreements do not address newer SBA regs

• JV fails to address rights, risks, liabilities or 
expectations 



BEFORE YOU ENTER INTO A JV:
RISK ANALYSIS 

• FIRST, IDENTIFY TYPES OF RISKS

• Ask: What can possibly go wrong
• Physical

• Financial 

• Feasible

• Warranty

• Other Losses

• Risks must be addressed and should be allocated   
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THE BAD - THAT CAN TURN UGLY 
JOINT VENTURE  DISPUTES

LESSONS LEARNED SO YOU DON’T HAVE TO EXPERIENCE!  

EXAMPLES OF JOINT VENTURE DISPUTES BECAME UGLY



SMALL BUSINESS JOINT VENTURE LANGUAGE 
REQUIRED BY SBA 

• Purpose of the JV

• Who is the Managing Venturer?  

• Project Manager now titled Responsible Manager 

• Profits/losses

• Special bank account

• Who does what and how much work?

• Identification of major equipment, facilities… 

• Responsibility for accounting and other records administration

• AND MORE …

• Review SBA regulations before drafting the JV 



WHAT IS AFFILIATION
&  
IMPACT OF FINDING 

This Photo by Unknown Author is licensed under CC BY-ND

https://www.lawyersandsettlements.com/articles/california_labor_law/interview-california-labor-law-54-21596.html
https://creativecommons.org/licenses/by-nd/3.0/


GAME CHANGING NEW MP 
PROGRAM & RULES
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NEW LAW
MENTOR – PROTÉGÉ CAPS  

• SBA cap on two mentor relationships for a firm 

• New Exception:   November 16, 2020

• If MP relationship is terminated within 18 months after SBA 
approves  -

• Protégé can have 1 new mentor 

• Unless protégé abuses 18 month exception

• Clarifies mentoring in secondary NAICS

• Discussion on other new MP rules…. 



MULTIPLE BIDS 

• Mentor has two proteges and encourages each to bid on 
same solicitation as a JV with Mentor as the JV partner

• Anything wrong with that?  

• Discussion on new SBA rules effective Nov 16 2020 



MENTOR PROTÉGÉ JV  AND PROTÉGÉ SELF-
PERFORMANCE 

• In MP joint venture, protégé must perform at 
least 40% of work

•Can Protégé subcontract some or even all of 
that 40% to another SSE? 

•Discussion on new SBA rules effective Nov 16 
2020 



MENTOR PROTÉGÉ  

EXAMPLES OF THE BAD THAT  CAN TURN UGLY 



QUESTIONS
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