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McDonald Hopkins Is A Full-service Law e liam
Firm With Several Offices Nationwide. =

* Federal and Local Government Contracting Group

= SBA 8(a), SDVOSB, W0OSB, & WBE/MBE/DBE, HUBZone and Small
Business Certifications & Appeals

» Bid Protests, Size Protests, Status Protests and Appeals

= Joint Ventures, Teaming and Mentor Protége Agreements

= Sale of Business/Acquisitions/Succession Planning

= Corporate Law

= Contract REA, Claims, Disputes & CPAR appeals

= Tribally Owned, and ANC, and Native American Indian Guidance

= SBA Certificate of Competency (“COC?)

= Government Investigations responses and compliance

» Employment Law Guidance/Restrictive Covenants and Non-Compete

= Regulatory Compliance
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THIS PRESENTATION

 While this Presentation addresses various recent federal laws that
can impact contractors.

« PLEASE NOTE:

« Regulations, Rules, Executive Order and other laws are constantly
changing!!!!

* If you are concerned or have questions about existing laws contact your
legal counsel for guidance. Also, PTAC’s, SBDCs, and SBA offices
nationwide can provide guidance.

 Last, this material is provided for informational purposes only. It is not
iIntended to constitute legal advice nor does it create a client-lawyer
relationship between McDonald Hopkins and any person attending this
workshop or reviewing this presentation.




NEW AND RECENT




HOT OF PRESS
JULY 19 2023

* OnJuly 19, 2023, the federal district court of the Eastern
District of Tennessee issued a decision in Ultima Servs. Corp.
v. U.S.

* Involves issue of rebuttable presumption of social
disadvantage in place under the 8(a) Business Development
Program.

* Federal Court Decision discussion




NEW SIZE STANDARDS AND SAM
REQUIREMENTS

* Important Notice: Businesses registered in the System for
Award Management (SAM.gov) must update their SAM
registration in order to have their small business status

updated based on the new size standards effective March
17, 2023.

e Until the SAM registration is updated, the SAM profiles will

continue to display the small business status under the old
size standards.

* Check the SBA website for new size standards




NDAA 2023
NEW REA PROVISION

Effective: December 23, 2022

What happens if a new Executive Order is issued and applies to your
existing DoD Contract?

 NDAA Treatment Of Certain Clauses Implementing Executive Orders (Section 805
amends 10 U.S.C.A. § 3862: “Requests For Equitable Adjustment Or Other Relief”

* If CO issues a modification or otherwise requires a contractor to comply with
new Executive Order FAR clause kicks in

 Discussion on FAR clauses and requests for equitable adjustment (REA)




FEDERAL GOVERNMENT WORK
COMPLIANCE

=, O m*al




TICK TOCK BAN ON FEDERAL
CONTRACTORS

June 2023

* Mandatory FAR 52.204-27, Prohibition on a ByteDance
Covered Application

e Covered application means the social networking service
TikTok or any successor application or service developed or
provided by ByteDance Limited or an entity owned by
ByteDance Limited.

* Requirements for agencies to include clause in solicitations
and contracts discussion




Executive Order 13984

and Updates

* Taking Additional Steps to Address the National Emergency
with Respect to Significant Malicious Cyber-Enabled
Activities

* NIST - National Institute of Standards and Technology
(“NIST”)

* Several updates to NIST requirements

* [syour company NIST compliant?

* |syour company complying with all new requirements
* New VA solicitation language.....




* VA added new requirements for cybersecurity obligations required
for VA Contractors. New obligations significantly increase the
measures and safeguards contractors need to apply to their virtual
networks to ensure all sensitive data is protected. New obligations
may even require unscheduled on-site inspection of all technical
systems and storage of government data.

* New definition of “VA Sensitive Information” - While contractors
have a general obligation to protect all Controlled Unclassified
Information (CUI), Covered Defense Information (CDI), Controlled
Technical Information (CTl), and Federal Contract Information
(FCI), this new obligation includes a new term regarding “VA
Sensitive Information.”




FEB 2023
VA REVAMPS CYBERSECURITY

OBLIGATIONS

e VA Definition of Sensitive Information includes:

* All VA data, on any storage media or in any form or format, which
requires protection due to the risk of harm that could result from
inadvertent or deliberate disclosure...., Examples of VA sensitive
information include: individually-identifiable medical, benefits, and
personnel information; financial, budgetary, research, quality assurance,
confidential commercial, critical infrastructure, investigatory, and law
enforcement information; ...... and other information which, if released,
could result in violation of law or harm or unfairness to any individual or
group, or could adversely affect the national interest or the conduct of
Federal programs.

e Penalties: The VA can assess LDs for breach involving VA-sensitive personal
information. New language adds definition of VA-sensitive information
including personally identifiable information




Department of Homeland Security

Final Rule Effective July 13, 2023

 Crucial to understand scenarios that can trigger cyber security
compliance requirements.

e Federal Information System vs. Non-Federal Information System.

* “Federal information system as an information system used or
operated by an agency or by a contractor of an agency or by another
organization on behalf of an agency.”

* Requirements to flow down same obligations in subcontracts and further
tiered subcontractors/suppliers
* Reporting Cyber Incident Reporting and Response
* Understand what constitutes an “incident”
e Duty to report “known” or “suspected incidents”
* Very short time frame similar to new short time from for VA reporting




RECENT SBA RULES
AND OTHER FEDERAL
LAWS




UPDATED WOSB FINAL RULE-
EFFECTIVE OCT 28, 2022

* WOSB Certification

* The FAR final rule requires COs to verify WOSB or EDWOSB
certification status in SAM or whether an application is
pending in SBA’s Dynamic Small Business Search (DSBS)
database.

e Contract awards can only be made to certified WOSB and
EDWOSB firms for both source and restricted competition.

e Discussion on whether the rule allows offerors to bid while
WOSB application is pending.




* VETERAN SMALL BUSINESS CERTIFICATION PROGRAM Nov.
29,2022 13 CFR 128

 Similar criteria used by VA for CVE and exceptions

e Ownership

* Control
* Legal
e Operational

* Surviving Spouse




SBA 8(a) Economic Disadvantage Cap

Increase

* December 19, 2022 SBA 8(a) eligibility changes
» Cap discussion
* Definition of “small disadvantaged business concern”




ASMPP JV & ALL SMALL
BUSINESS JOINT VENTURES




» Caps —
* Mentor: may have 3 Protegeés at any given time

* Protége: 2 mentor life time limit, and general only one
mentor at a time

« SBA only approve the 2" mentor as long as the 2
relationship does not compete or conflict with the existing
MP relationship.

* [f MP relationship is terminated within 18 months after SBA
approves -
* Protegeé can have 1 new mentor

« Clarifies mentoring in secondary NAICS




* FINAL RULE EFFECTIE MAY 2023

* Prior SBA rules silent on whether mentor that has more than
one protégé can submit competing offers on the same
solicitation

* New SBA final Rule — Clarification

* Discussion on business pools




Discussion on New Rule if mentor is acquired by another business




JOINT VENTURE: AFFILIATION
UPDATED RULE WITH NEW

LANGAUGE

* Generally, a small business JV can be awarded unlimited contracts
within the 2 year period

* What happens after the two year period?

* New Final Rule May 2023, clarification when Clock starts




JOINT VENTURE ANOTHER CONTROL McDonald
CHANGE cvona Hopkin5®

« UPDATED FINAL RULE LANGUAGE CHANGES
* May 2023

 The managing venturer is responsible for controlling the day-to-day
management and administration of the contractual performance of the
joint venture, but other partners to the joint venture may participate in
all corporate governance activities and decisions of the joint venture as is
commercially customary.

 New Language add:

e The joint venture agreement may not give to a non-managing venturer
negative control over activities of the joint venture, unless....

* Discussion




BID PROTEST AND APPEALS

A LITTLE BIT ABOUT

* BID PROTESTS
* Agency Request for corrective action
* GAO
* Court of Federal Claims
* SBA Size Protests & Appeals
e Status Protests & Appeals
* SBA
* SBA NAICS Code Protests & Appeals




RECENT BID PROTEST OF INTEREST




RECENT GAO BID PROTESTS FOR

DISCUSSION

* GAO
* ASRC Federal System Solutions, Apr. 12, 2022
* MartinFederal Consulting, May 11, 2022

* COFC
e Superior Optical Labs, Inc., February 11, 2022
e Savantage Financial Services, Inc., vs. US, March 4, 2022




RECENT SBA SIZE APPEALS

» Discussion
 Size Appeal of High Desert Aviation, LLC Nov. 2022
 Size Appeal of Avenge, Incorporated, Nov. 2022




DISCUSSION ON SOME RECENT VETERAN STATUS
PROTESTS




HOT CURRENT TOPIC: DELAYS, LABOR & MATERIAL
SHORTAGES, MATERIAL ESCALATIONS cOSTS AND McDonald :
WAYS FOR CONTRACTORS TO RECOVER Hopkins




SUPPLY CHAIN ISSUES

* Huge Impacts
e Contractors and Suppliers need Relief
e REAS AND CLAIMS

 Understand your rights and liabilities under your contracts

McDonald

Hopkins:




CURRENTLY FACED WITH PROJECT DELAYS AND
DEFAULT THREATS — WHAT IS YOUR END GOAL?

FOR ADDITION TIME/REQUEST NOTICE AND THREAT OF JUST WANT OUT OF THIS
FOR TIME EXTENSION? LIQUIDATED DAMAGS? CONTRACT WITH A T4C?

WANT COMPENSATION FOR SUSPENSION JUST NEED TO UNDERSTAND MY RIGHTS ON
AND STOP WORK ORDER? THIS CONTRACT OR FUTURE CONTRACTS




PRICE ESCALATIONS
WHAT’S YOUR END-GOAL?

WANT EQUITABLE ADJUSTMENT
FOR PAST MATERIAL INCREASES?

WANT EQUITABLE ADJUSTMENT
FOR MATERIALS TO BE

ORDERED IN FUTURE ON
PROJECT? JUST WANT OUT OF THIS

CONTRACT WITH A T4C?

WANT TO TAKE THE PRICE
ESCALATION GUESSING GAME OUT

OF EQUATION WHEN BIDDING JUST NEED TO UNDERSTAND MY RIGHTS ON

THIS CONTRACT OR FUTURE CONTRACTS

McDonald

Hopkins:




2022
TO BID OR NOT TO BID

By 2022, countless firms deciding whether or not to bid work
under firm fixed prices for new contracts and task orders
knowing it could be at a loss due to continued volatility in
market

Many refused
Result: Increased in bid and proposal prices

McDonald

Hopkins:




DISCUSSION ON DOD and OTHER AGENCIES
PROVIDING RELIEF TO CONTRACTORS




GOVERNMENT CLIMATE
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SBA OIG

COVID 19 FRAUD LOAN REPORT

SBA OIG, Covid Loan Fraud - Report 23-09, June 27, 2023

* “Over $200B in COVID-19 business loans paid to ‘potentially
fraudulent actors’

« The SBA’s Office of Inspector General (OIG) said in a report on
Tuesday that the agency disbursed about $1.2 trillion in COVID-19
Economic Injury Disaster Loan (EIDL) and Paycheck Protection
Program (PPP) funds during the pandemic.

 But the OIG found “at least 17 percent of all COVID-19 EIDL and
PPP funds were disbursed to potentially fraudulent actors.” That
iIncludes over $136 billion in EIDLs and $64 billion in PPP
funds, the report found.
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June 30, 2022 -Million in Contracts Intended for Service-Disabled
Veteran-Owned Small Businesses

Federal jury in San Antonio, Texas, convicted the owner of several
companies in the construction industry for his role in a long-running
scheme to defraud the United States.

Discussion on evidence regarding conspiracy to defraud US in obtaining
contracts under SBA programs

..... “The Antitrust Division and its Procurement Collusion Strike Force
welcome this decisive outcome, which protects service-disabled veterans
from cheaters and schemers.”




Department of Justice

December 15, 2022

Military Contractors Indicted for $7 Million Procurement Fraud
Scheme

* A federal grand jury in Georgia returned an indictment charging
military contractors with an alleged fraud scheme involving
government contracts totaling over S7 million.

e 3 count indictment discussion

* “According to the indictment, the defendants and others
conspired by preparing and procuring purported “competitive
quotes” from other companies, which were sham quotes that
were intentionally higher than the proposal prices and/or price
quotes....




DOJ ANNOUNCMENT
APRIL 4 2022

* DOJ Antitrust Division Updates Its Leniency Policy and Issues
Q&A

* Discussion on Leniency Policy

* Reporting




REDUCE RISKS OF TROUBLE

* |s your company in compliance with your contracts and
~ARS?

* Have questionable relationships in place that “just don't
feel right” ?

* Due Diligence on JV and teaming partners?

« SAM Reps and certs updated?




QUESTIONS?
CONTACT ME OR JOEY:

Michelle Kantor, Esq.
McDonald Hopkins, LLC
mkantor@mcdonaldhopkins.com

Direct 312.642.6482
Office 312.280.0111

McDonald
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